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Chapter 20

Mexico

OLIVARES

1 Relevant Authorities and Legislation

1.1 Who is/are the relevant merger authority(ies)? If
relevant, please include details of: (i) independence from
government; (ii) who the senior decision-makers are (e.g.
Chair, Chief Executive, Chief Economists), how long they
have been in position, and their professional background
ndustry, professional

(lawyer, economist, academ
services, politics, etc.); and (iii) any relevant key terms of
appointment (e.g. duration of appointment) of those in
leadership positions (such as Chair, Chief Executive, and
Chief Economist).

As a result of the amendments made in 2013 to Article 28 of
the Mexican Constitution, two administrative agencies, inde-
pendent from the Mexican Ministry of Economy and with tech-
nical and operational autonomy to issue resolutions, have been
created to enforce competition law and the merger control noti-
fication process in Mexico: (i) the Federal Telecommunications
Institute (the “IFT”); and (ii) the Federal Economic Competi-
tion Commission (the “Commission”).

Senior decision-makers

Both IFT and the Commission have a plenary composed of
seven commissioners, including their Chair. They deliberate
collectively and decide cases by a majority of votes, except for
decisions that require a qualified majority.

IFT: Javier Juirez Mojica is the current Chair Commis-
sioner. He has a background in electronics and communica-
tion engineering and has been working in the telecommunica-
tion industry Commission for more than 20 years.

Commission: Andrea Marvan Saltiel was appointed as the
Chair of the Commission in 2021. She has a background in law
and has been working in the Commission for more than 10 years.

Key terms of appointment

The commissioners for both authorities are selected by the
President of Mexico and approved by the Senate Chamber by
majority vote.

The commissioners are appointed for non-renewable terms
of nine years and can only be removed from their positions for
serious and duly justified reasons.

The Chairs of both IFT and the Commission are selected
from the commissioners by the Senate Chamber for a four-year
term, with the option of being re-elected for an additional equal
term. After this term, the individual may serve any remaining
period as a commissioner, if applicable.
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Gustavo A. Alcocer

Luis E. Astorga Diaz

1.2 What is the merger legislation?

Listed in order of hierarchy, the merger legislation is as follows:
(i) Article 28 of the Mexican Constitution, which establishes the
antitrust prohibition, concentrations and the monopoly excep-

tion regime in the case of intellectual property (patents, trade-
marks and copyrights) and certain state monopolies (oil, elec-
tricity and the postal service, among others); (ii) international
treaties to which Mexico is a party, containing antitrust provi-
sions, including, among others, the United States-Mexico-Canada
Agreement (“USMCA”) and EUFTA; (iii) the Federal Economic
Competition Law (the “Law”) and its regulations; (iv) the Indus-
trial Property Law; (v) the Copyright Law; (vi) the Foreign Invest-
ment Law; (vii) the Federal Consumer Protection Law; (viii) the
Federal Criminal Code; (ix) the Federal Tax Code; and (x) the
General Law of Business Companies.

1.3 Is there any other relevant legislation for foreign

mergers?

There is no other relevant legislation for foreign mergers in
terms of economic competition and free commercial practices;
however, requirements and limitations apply with respect to
foreign investment for certain industry sectors.

1.4 Is there any other relevant legislation for mergers

in particular sectors?

Yes, the Federal Telecommunication and Broadcasting Law,
which regulates the telecommunications, radio and TV indus-
tries. Apart from this, there is no other relevant legislation for
mergers in terms of economic competition and free commer-
cial practices; however, requirements and limitations apply with
respect to foreign investment for certain industry sectors.

1.5 Is there any other relevant legislation for mergers

which might not be in the national interest?

Apart from the aforementioned legislation in questions 1.2 and
1.4 above, there is no other relevant legislation for mergers in
terms of economic competition and free commercial practices.
However, foreign investment requirements and limitations
apply to investments by foreigners in certain industry sectors.
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2 Transactions Caught by Merger Control
Legislation

2.1 Which types of transaction are caught — in

particular, what constitutes a “merger” and how is the
concept of “control” defined?

The types of transactions caught under merger control provi-
sions are subject to threshold tests related to the underlying value
of each transaction or successive transactions. The Law defines
a concentration as any merger, control acquisition or act resulting
in the concentration of legal entities (whether commercial or
civil), including trust or assets in general among and between
competitors, suppliers, customers, or any economic agents.

The Commission is able to challenge, suspend and sanction,
subject to express criteria, any concentration with the purpose
of diminishing, damaging or not allowing competition or free
access, with respect to identical, similar or substantially similar
goods and services.

Although control is not a defined term in the Law, if the
underlying transaction falls within any of the thresholds set
forth in the Law, regulation provides that a merger control
notice shall be filed with the Commission prior to: (i) perfec-
tion of the underlying agreement or as a condition precedent;
(i) acquiring or exercising direct or indirect control, de facto or
de jure, of another economic agent, through purchase of assets,
shares or units of trust certificates; (iii) execution of a merger
agreement; or (iv) perfection of any combination of actions, the
last of which would result in exceeding the thresholds.

2.2 Can the acquisition of a minority shareholding

amount to a “merger”?

The acquisition of a minority shareholding does not amount to a

merger as a general rule; however, if such acquisition is within the
scenarios and thresholds specified under question 2.4, it would
be subject to notice and prior approval from the Commission.

2.3 Are joint ventures subject to merger control?

Yes, please refer to questions 2.1 and 2.4.

2.4 What are the jurisdictional thresholds for

application of merger control?

Based on the foregoing, and in accordance with Article 86 of

the Law, the following transactions are subject to prior notice:

1. When the transaction, irrespective of the place of execu-
tion, results in the direct orindirectamountin Mexico being
equivalent to more than 18 million times the minimum
general daily wage applicable in Mexico City (“MGDW?”):
approximately 3,733,920,000 pesos ($218,869,871.04).

2. When the transaction or a series of transactions implies
an aggregate of 35% or more of the assets or shares of an
economic agent, whose annual assets in Mexico or annual
sales that originated in Mexico are equal to more than 18
million times the MGDW: approx. 3,733,920,000 pesos
($218,869,871.04).

3. When the transaction or a series of transactions implies an
aggregate in Mexico of assets or paid-in capital that amount
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to more than the equivalent of 8.4 million times the
MGDW: approx. 1,742,496,000 pesos ($102,139,273.15);
and two or more economic agents participate, in which
assets or annual sales volume in Mexico on an individual or
aggregate basis are equal to more than 48 million times the
MGDW: approx. 9,957,120,000 pesos ($583,652,989.44).
For reference purposes, as of August 8, 2023, the foreign
exchange rate is 17.06 pesos per US dollar, as quoted by Mexico’s
Central Bank in the Official Gazette of the Federation (Diario
Oficial de la Federaciin), and the MGDW is 207.44 pesos.

2.5 Does merger control apply in the absence of a

substantive overlap?

Merger control applies in the scenarios and thresholds described
above, regardless of whether monopolistic conduct has occurred.
This, in turn, may result in antitrust conduct, subject to investiga-
tion by the Commission on its own discretionary authority, upon
request by the Federal Executive Branch, the Ministry of Economy
or the Consumer Protection Agency, or upon a third-party claim.

2.6 Inwhat circumstances is it likely that transactions
between parties outside your jurisdiction (“foreign-to-
foreign” transactions) would be caught by your merger
control legislation?

Merger control applies when the transaction, irrespective of the
place of execution, results in the direct or indirect amount in
Mexico (either as paid-in capital, assets or sales, respectively) being
equivalent to the threshold referred to in question 2.4 above.

2.7 Please describe any mechanisms whereby the
operation of the jurisdictional thresholds may be
overridden by other provisions.

There are no such mechanisms.

2.8 Where a merger takes place in stages, what
principles are applied in order to identify whether the

various stages constitute a single transaction or a series
of transactions?

The principles that apply include: the relevant market; free compe-
tition; economic competition; identification of the economic
agents; effects as a result of the concentration with respect to other
competitors; and the commercial relationship between the rele-
vant economic agents. Additionally, and as a general rule, even if
a merger takes place in stages, the Commission will consider the
thresholds referred to in question 2.4 for each stage.

3 Notification and its Impact on the Trans-
action Timetable

3.1 Where the jurisdictional thresholds are met, is

notification compulsory and is there a deadline for
notification?

Yes, notification is compulsory when the thresholds are met, and
approval must be granted prior to the implementation of the
underlying transaction (for a more detailed deadline schedule,
please see our response to question 3.5).

ICLG.com
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3.2 Please describe any exceptions where, even though

the jurisdictional thresholds are met, clearance is not
required.

Transactions are exempt from clearance even if they exceed the

monetary thresholds (please refer to question 2.4) when:

(i)  the transaction implies a corporate reorganisation in which
the underlying parties belong to the same group of control
and no third party is involved in such reorganisation;

(i) astockholderincreases its participation in the capital stock of
a corporation in which it has held control since its incorpora-
tion or when the Commission has previously authorised the
acquisition of such control prior to the capital stock increase;

(iii) a trustis involved (for management or guarantee) based on
which an economic agent contributes its assets, provided
such contribution is not made for the benefit of any person
other than such economic agent or the trustee; however,
upon enforcing a guarantee trust, notice applies, taking
into account the thresholds mentioned in our response to
question 2.4;

(iv) transactions related to stocks, shares or trust certifi-
cates related to foreign companies that are considered
non-residents (for Mexican tax purposes), provided the
underlying companies do not acquire control in Mexican
companies or accumulate in Mexico stocks, shares or trust
certificates, or any other asset in addition to those held,
directly or indirectly, before the transaction;

(v) the acquirer is an equity investment company and the
purpose of the transaction is to acquire shares, debentures,
securities, credit instruments or equity participations with
proceeds obtained from a public offering of the invest-
ment company’s stock, except if as a result of the transac-
tion such investment company has a meaningful influence
on the decision-making of the relevant economic agent;

(vi) in the acquisition of shares, securities, credit instruments
or equity participations of any company or in the acqui-
sition of instruments, the underlying assets of which are
stocks of a publicly traded company, when the transaction
does not allow the purchaser to acquire 10% or more of
such assets, and additionally, the purchaser does not have
authority to: (a) appoint or revoke board members of the
issuing company; (b) directly or indirectly impose decisions
at the shareholders’ or partners’ meetings or equivalent
management bodies; (c) maintain ownership of rights that
allow them to, directly or indirectly, vote with the shares of
10% or more of a company’s capital stock; or (d) manage,
or directly or indirectly influence, the management, opera-
tion, strategy or main policies of a company, either through
ownership of securities, by contract or otherwise;

(vii) they acquire stock, shares or trust certificates or equity
participations in one or more investment funds with
speculation purposes (portfolio investment) where such
funds do not have any investments in companies or assets
in which they participate or invest, or where they are
employed in the same relevant market with the relevant
economic agent; and

(viii) in those cases established by legislation.

3.3 Is the merger authority able to investigate
transactions where the jurisdictional thresholds are not

met? When is this more likely to occur and what are the
implications for the transaction?

Transactions not requiring prior notice to the merger authority
may be investigated during the first year after their execution.

ICLG.com

For clarity purposes, mergers that met the jurisdictional thresh-
olds may also be investigated if the resolution was reached under
the assertion of false information or when it has been subject to
ulterior conditions that were not fulfilled in the legal timeframe
provided for such purpose.

The referred investigation may be initiated ex officio or per
the request of any third party through a complaint containing
the description of the facts that motivate the complaint and the
correspondent evidence, among other requirements.

The merger authority shall analyse the complaints filed, and
within the following 15 days shall issue a decision: (i) ordering
the initiation of the investigation; (ii) dismissing the complaint,
partially or totally, for being notoriously inadmissible; or (iii)
requiring more elements from the petitioner.

Upon conclusion of the investigation, the merger authority
may: (i) initiate a trial procedure, due to objective elements that
indicate a probable responsibility of the investigated economic
agents; or (ii) close the case file if there are no elements to
initiate the trial procedure.

After the trial, sanctions may be applied if the economic
agents resulted liable.

The implication, transaction-wise, is that the closing may be
subject to further delays or conditions.

3.4 Where a merger technically requires notification

and clearance, what are the risks of not filing? Are there
any formal sanctions?

In cases of infringement, the Commission is entitled to: (i) order
the rectification or cancellation of the underlying merger; (ii)
order partial or total divestiture of what has been improperly
concentrated, regardless of the fine that may be applicable in
such cases; and (iii) impose penalties of up to 10% of the rele-
vant economic agent’s income, among others.

3.5 Isit possible to carve out local completion of a

merger to avoid delaying global completion?

Yes, it is possible to carve out local completion through the
establishment of conditions precedent applicable to the perfec-
tion of mergers in Mexico, such as the issuance of a favourable
resolution by the Commission.

3.6 At what stage in the transaction timetable can the

notification be filed?

Notification must be filed at any time before any of the following

events occur:

(i)  the underlying act is perfected in accordance with the
applicable legislation or, should it be the case, the condi-
tion precedent to which such act is subject, is fulfilled;

(i) controlis acquired de facto or de jure, or exercised directly or
indirectly over another entity, or before assets, participa-
tion in trusts, partners’ capital contributions or shares of
another party are acquired de facto or de jure;

(iii) a merger agreement is signed between the parties without
the condition that a clearance of merger notice must be
obtained prior to it becoming effective; or

(iv) in the case of a succession of acts before the last act
becomes effective that would result in exceeding the appli-
cable threshold amounts.

With respect to mergers resulting from acts executed abroad,
these must be notified before they have legal or material effect
within Mexican territory.

Merger Control 2024
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3.7 What is the timeframe for scrutiny of the merger by
the merger authority? What are the main stages in the
regulatory process? Can the timeframe be suspended by
the authority?

Within the 15 days following the notification filing date, the
Commission is entitled to request additional information or
documentation, which must be delivered by the interested parties
within 15 days following the request. This timeframe may be
extended on a case-by-case basis based on the complexity of the
case, or the volume of information requested. After the docu-
mentation delivery process is completed, the Commission has a
35-day term to issue its resolution; if such resolution is not issued
within such a term, it shall be interpreted as if the Commission
has no objection to the merger; however, the Commission is enti-
tled to extend the term for its resolution for up to 40 days but only
in extraordinarily complex transactions and which is decided on
a case-by-case basis.

Itis worth pointing out that if a merger falls within the jurisdic-
tional thresholds outlined under our response to question 2.4, the
resulting acts of a merger will not be able to be filed at the Public
Registry of Commerce (Registro Priblico de Comercio), executed in a
public deed, or registered in the company’s corporate books, until
a favourable resolution of the Commission is obtained, or the term
extension described in the foregoing paragraph lapses without the
issuance of a favourable resolution by the Commission.

3.8 Is there any prohibition on completing the
transaction before clearance is received or any

compulsory waiting period has ended? What are the
risks of completing before clearance is received? Have
penalties been imposed in practice?

Yes, economic agents must obtain clearance prior to completing
the transaction if jurisdictional thresholds are met; otherwise,
the acts carried out are null and void, without prejudice of the
economic agents’ administrative, civil or criminal liability and
that of the persons who ordered or contributed to the execu-
tion thereof, as well as the notary public who may have inter-
vened. Furthermore, legal acts concerning the merger shall not
be registered in the corporate ledgers, formalised under a public
deed nor registered in the Public Registry of Commerce.

As to penalties imposed in practice, these are common. For
example, during the past few months, the merger authority
imposed a total fine of 61.5 million pesos ($3,604,923) on two
cconomic agents for omissions during the notifying process
of a merger that required prior clearance. It is customary to
include the merger control clearance as a condition precedent
for closing.

3.9 Is atransaction which is completed before
clearance is received deemed to be invalid? If so, what

are the practical consequences? Can validity be restored
by a subsequent clearance decision?

Yes, please refer to question 3.8. As to the validity, it can be restored
based on due process; however, sanctions will still be applied.

3.10 Where notification is required, is there a prescribed

format?

The notice shall be made in writing through a free form writ,
in which a copy of the underlying agreements shall be enclosed.
Such writ must include, among others, the names of the relevant

Merger Control 2024
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parties, their financial statements of the last fiscal year, their
market share and any additional information through which the
merger is documented.

3.11 Is there a short form or accelerated procedure for

any types of mergers? Are there any informal ways in
which the clearance timetable can be speeded up?

The law does not provide for an accelerated procedure per se;
however, if at the time of filing the notice the parties provide
as much information as available, such as analyses, reports,
evidence, etc., to support the fact that such a merger will notably
not result in diminishing, damaging or preventing competition,
the Commission may expedite the issuance of the resolution.

In order to speed up the clearance timetable, close contact
and lobbying with the staff at the Commission is highly recom-
mended; this frequently results in a more expedited process and
is a good way of anticipating additional information requests.

3.12 Who is responsible for making the notification?

The parties participating in the underlying merger are jointly
responsible for filing the notification and appointing a sole

representative. In addition, when the parties cannot for any
reason provide the notice, the merging entity, the party acquiring
control of the corporation, or the entity intending to enter into
the transactions or to aggregate the shares, equity interest, trust
interests or assets, is responsible for filing the notice.

3.13 Are there any fees in relation to merger control?

There are no filing fees in relation to merger control in Mexico.

3.14 What impact, if any, do rules governing a public

offer for a listed business have on the merger control
clearance process in such cases?

There is no impact; however, listed companies have a detailed
and broad disclosure standard, facilitating the determination of
notice thresholds.

3.15 Will the notification be published?

No, the law does not require such notification to be published.

4 Substantive Assessment of the Merger
and Outcome of the Process

4.1 What is the substantive test against which a

merger will be assessed?

The parties are subject to scrutiny in order to determine whether,
as a result of the concentration, the parties are able to fix prices,
restrict in a material way competitors’ access to the relevant
market, or engage in illicit monopolistic practices.

4.2 To what extent are efficiency considerations taken

into account?

Efficiency considerations shall be taken into account by the
Commission when reviewing proposals that result in efficiency
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gains in connection with barriers to competition, or aspects that
have a favourable effect on economic competition.

4.3 Are non-competition issues taken into account in

assessing the merger?

Non-competition issues are taken into account on a case-by-case
basis, e.g., the scope of the non-competition provision, term of
the obligation not to compete, size of the relevant market, among
others. We have also found that the criteria at the Commission
change from time to time.

4.4 What is the scope for the involvement of third

parties (or complainants) in the regulatory scrutiny
process?

As a general rule, the law allows for third-party written
complaints related to mergers and alleged monopolistic prac-
tices. Once the claim is filed, and during the investigation
process, the Commission will not allow access to the claim file,
and, during the process, only those entities with legal standing
will have access to such information.

4.5 What information gathering powers (and sanctions)

does the merger authority enjoy in relation to the
scrutiny of a merger?

When exercising its powers, the Commission may request from
the relevant parties information deemed material (including
documentation, books and records, information generated in
electronic, optic or in any other media or technology), as well
as summon those involved in the corresponding cases for the
purposes of merger scrutiny, and request and verify information
from third parties, including competitors and clients, among
others. Additionally, the Commission has the power to conduct
verification visits at its discretion, with the assistance of the
public force and federal, state or municipal authority.

Notwithstanding the foregoing, if a merger is approved, the
Commission is not authorised to initiate an investigation proce-
dure, with the exception of those cases when such resolution was
obtained based on false information.

4.6 During the regulatory process, what provision

is there for the protection of commercially sensitive
information?

Any information filed before the Commission or obtained by
it during an investigation process will be classified as reserved,
confidential or public. Reserved information is that which is
available only to those entities with legal standing in the inves-
tigation process; confidential information refers to information
that, if disclosed to any entity with legal standing in the inves-
tigation process, such disclosure will result in damages to the
disclosing party. Confidential information will only be treated as
such if the disclosing party requests so. The Commission, each
of its commissioners on an individual basis, its Executive Secre-
tary and any public officer of the Commission must refrain from
revealing reserved or confidential information relating to the files
or administrative procedures that are part of a legal proceeding, as
this may cause damage to the undetlying parties, until the investi-
gated party has been notified of a resolution, on the understanding
that the information will continue to be classified or confidential.
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5 The End of the Process: Remedies,
Appeals and Enforcement

How does the regulatory process end?

The regulatory process concludes with a resolution by the

Commission, or the expiration of the applicable term to issue
their resolution.

5.2 Where competition problems are identified, is it

possible to negotiate “remedies” which are acceptable to
the parties?

Yes, provided that such remedies are agreed upon, parties are
notified by the Commission prior to the issuance of the resolu-
tion. The Commission may notify the parties of the criteria that
must be met, e.g., excessive terms for non-compete provisions,
and which parties need to comply with the set criteria to allow
for the favourable resolution to be issued.

5.3 Are there any (formal or informal) policies on

the types of remedies which the authority will accept,
including in relation to vertical mergers?

According to the law, the Commission is authorised to impose
or accept remedies only if they are directly related to addressing
the merger effects that may diminish, damage or impede free
competition). These conditions must be proportionate to the
corrective action required.

For example:

m  Perform a specific action or refrain from doing so. Split,
spin-off, transfer specific assets, rights, social interests, or
shares to third parties.

m  Alter or remove terms or conditions of the intended
actions the economic agents plan to undertake.

m  Require execution of actions designed to encourage
competitor participation in the market, including granting
access to or selling goods or services to them.

5.4 To what extent have remedies been imposed in

foreign-to-foreign mergers? Are national carve-outs
possible and have these been applied in previous deals?

Conditions have been imposed by the Commission in both
foreign-to-foreign mergers and cross-border mergers, relating to
non-compete provisions in scope and term, divestiture of certain
assets and/or business units, among others. In such cases, reme-
dies may be proposed and implemented by the parties as neces-
sary to comply with the conditions and ensure that no antitrust
conduct is present. On the other hand, national carve-outs may
apply under specific circumstances.

5.5 At what stage in the process can the negotiation of

remedies be commenced? Please describe any relevant
procedural steps and deadlines.

During the assessment period and before the resolution is
issued, the negotiation of remedies can be commenced. There
is no particular procedure to negotiate remedies which shall be
agreed upon before the resolution is issued.
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5.6 If a divestment remedy is required, does the merger
authority have a standard approach to the terms and
conditions to be applied to the divestment?

No. The divestment remedy is customarily resolved as a condi-
tion precedent to clearing the merger notice.

5.7 Can the parties complete the merger before the

remedies have been complied with?

The parties may execute the underlying transaction, assuming
any liability resulting from non-compliance with the law. In the
case of transactions that require filing before the Public Registry
of Commerece, filing is conditional upon a favourable resolution
of the Commission.

5.8 How are any negotiated remedies enforced?

Negotiated remedies must be complied with in order to avoid a
resolution by the Commission by means of which its authorisa-
tion is revoked and an order to cancel the merger is issued.

5.9 Will a clearance decision cover ancillary

restrictions?

On a case-by-case basis, there can be orders for ancillary restric-
tions to be resolved prior to a clearance decision or to be set as
conditions precedent to the clearance decision becoming effective.

5.10 Can a decision on merger clearance be appealed?

The decisions of the Commission can be appealed through
administrative recourse and amparo trial (Juicio de Amparo).

5.11 What is the time limit for any appeal?

Pursuant to the dispositions set forth in Article 17 of the
Amparo Law, a 15-day term is granted to the parties in order to
appeal against any act during the procedure or within the reso-
lution issued by the Commission.

5.12 Is there a time limit for enforcement of merger

control legislation?

The authority of the Commission to initiate investigations that
may result in the application of sanctions expires after a term of
10 years following the date on which the underlying conduct was
petformed. The authority of the Commission to initiate a criminal
action expires 10 years after issuance by the Commission of the
resolution concluding that a party is liable for conducting monopo-
listic practices. In the case of merger control, transactions that are
not subject to notice cannot be investigated after a one-year term,
following the date of completion of the transaction.

6 Miscellaneous

6.1 To what extent does the merger authority in your

jurisdiction liaise with those in other jurisdictions?

Mexico is a party to international treaties and arrangements to
cooperate in competition enforcement matters, among which
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are USMCA, EUFTA, and treaties with the European Free
Trade Association, Japan, Korea and USA. Such treaties and
arrangements include commitments related to international
coordination and cooperation matters.

6.2 Whatis the recent enforcement record of the

merger control regime in your jurisdiction?

Mergers, acquisitions or alliances between companies of a
certain size and/or value of sales can affect consumers if the
result is a considerable concentration of power in the market
and, therefore, they must be reviewed and approved in advance
by the Commission. Pursuant to the official information of the
Commission, fines for illegal conduct were imposed for a total
amount of 9.7 million pesos on four economic agents in 2023.

6.3 Are there any proposals for reform of the merger

control regime in your jurisdiction?

No, there are no proposals for a reform of the merger control
regime in Mexico. The last reform of the Law was made on May
20, 2021.

6.4 Please identify the date as at which your answers
are up to date.

The answers are up to date as at August 23, 2023.

7 Is Merger Control Fit for Digital Services
& Products?

7.1 Is there or has there been debate in your

jurisdiction on the suitability of current merger control
tools to address digital mergers?

As the digital economy grows and the globalisation of digital busi-
ness expands, we are challenged to rethink competition occurring
in the digital space, as it relates to overall antitrust conduct and
practices including merger control tools. One of the challenges
is the geographic expansion of markets based on users’ consump-
tion preference in the digital world. Collaboration between
competitors is necessary as well as the use of big data, cloud
hosting services and algorithms, resulting in greater volumes of
data and easier ways to buy and sell products and services. An
example across jurisdictions is the coexistence and combination
of the different platforms and social networks that are consol-
idating and creating activity in the space of mergers and acqui-
sitions. Finally, innovation, as the most important piece of the
puzzle in the new era of digital competition, offers open markets
to consumers and users around the world in only a few clicks.

In Mexico, as in other jurisdictions, there is increasing debate
in this area, as the demographic potential of Mexico’s popula-
tion is huge in the digital space. We are seeing more and more
disruptive players and industries changing the landscape of
competition, such as 360-degree e-commerce, including finan-
cial services. In Mexico, there are a range of concerns which
draw the regulator’s eye and which we are currently observing
closely, for example: consumers’ privacy; competition; and
suppliers and owners of digital content interaction.

We anticipate future regulations will allow these challenges to
be managed more effectively and will result in the application of
more efficient competition policy for the digital economy. Asin
many other jurisdictions, the conduct of competitors, suppliers,
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distributors and consumers in the digital space brings up similar
types of issues to those we have faced in the competition arena,
such as mergers and acquisitions, pricing and antitrust conduct.
Future developments in these areas will lead to a better under-
standing of whether we need more regulation. As the debate
continues, we need to define what a digital merger is. We believe
that the nature of the “digital asset” in a transaction and its
effects on the market are the key stepping-stones that must be
analysed to define digital mergers.

7.2 Have there been any changes to law, process or

guidance in relation to digital mergers (or are any such
changes being proposed or considered)?

As stated above, there have been debates regarding digital
mergers in Mexico; however, none of them have resulted in any
change to Mexican legislation.

ICLG.com

As the digital market continues to expand, it will be necessary
to make such changes, but always bearing in mind the inherent
characteristics of a “digital” environment, in order to guarantee
the effectiveness of the Law.

7.3 Have there been any cases that have highlighted

the difficulties of dealing with digital mergers, and how
have these been handled?

No, there are no particular cases as at the date of August 23,
2023; however, some difficulties may arise from dealing with
digital markets, such as new regulatory requirements, as well as
the possibility that at any time an innovation and its dominance
in the market could be superseded. The main topics under
consideration also include privacy, data ownership, portability
and interconnection regulation, among others.
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Gustavo A. Alcocer manages the Corporate and Commercial Law Group at OLIVARES, advising domestic and foreign businesses and the
owners of those businesses on Mexico and cross-border corporate and commercial transactions. He serves as outside general counsel in
Mexico to many of his domestic and foreign clients and has significant experience in domestic and cross-border transactions. With more
than 30 years of law firm and in-house practice experience, Mr. Alcocer possesses a wealth of transactional knowledge in M&A, finance,
and business law, and advises clients across IP-intensive industry sectors such as life sciences, information technology, food and beverage,
transportation, and retail. Clients routinely turn to him for sophisticated strategic advice regarding structuring, maintaining and expanding
operations in Mexico, as well as on valuation and monetisation.

OLIVARES Tel: +52 555 322 3000
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01000 Ciudad de México URL: www.olivares.com.mx
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Luis E. Astorga Diaz graduated from La Salle University — Mexico Law School in 2017, and he is currently an associate of OLIVARES
Corporate and Commercial Law Group. Mr. Diaz specialises in corporate M&A transactional structuring and execution. His practice is mainly
focused on assisting foreign and local clients with cross-border corporate and commercial law issues, competition law, including merger
control and pricing practices, as well as compliance in areas such as foreign investment, corporate social responsibility, privacy, antitrust
and anticorruption.
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Our firm is committed to developing the strongest group of legal profes- n Creating an atmosphere where lawyers, technical experts, and
sionals to manage the level of complexity and interdisciplinary orientation staff work together on solutions that lead to brilliant achievements.
that clients require. n Inspiring improvements to the legal landscape in Mexico that
We aim to utilise every available resource to help clients achieve optimum foster economic progress.
results, protecting their business interests, intellectual property and other KNOWLEDGE + INNOVATION + RESPONSIBILITY « TRUST - SOCIAL
rights at every level and through the applicable administrative or judicial COMMITMENT
venue, in order to maximise successful outcomes — all while maintaining www.olivares.com.mx
an overarching goal of contributing to Mexico's broader stance in the global
economy and for the greater good of the Mexican people.
Our vision is to shape the legal environment that opens Mexico to the 0

greatest innovations the world has to offer by:
®
n Providing exceptional legal services that result in client growth and OLlyk"AWRES
business success.
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Comparative

The International Comparative Legal Guide (ICLG) series brings
key cross-border insights to legal practitioners worldwide,
covering 58 practice areas.

Merger Control 2024 features two expert analysis chapters and 35 Q&A
jurisdiction chapters covering key issues, including:

* Relevant Authorities and Legislation

* Transactions Caught by Merger Control Legislation

* Notification and its Impact on the Transaction Timetable

* Substantive Assessment of the Merger and Outcome of the Process
* The End of the Process: Remedies, Appeals and Enforcement

* Is Merger Control Fit for Digital Services & Products?
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